Q&A: EMERGENCY LEAVE

Who is a covered employer?

In general, a private employer with fewer than 500 employees is a “covered employer”
for both the paid sick leave and paid family leave requirements. However, the Secretary
of Labor has additional authority to exempt employers with fewer than 50 employees
from the requirement to provide leave for caring for children due to closures of schools
or child care, both in the paid sick leave and paid family leave context. Additionally,
employers of Health Care Providers or Emergency Responders have authority to
unilaterally exclude their employees from all of the paid sick leave and paid family leave
requirements. Finally, while most public employers with 1 or more employees are
covered by the paid sick leave requirements and most public employers with fewer than
500 employees are covered by the paid family leave requirements, most federal
employers are excluded from the paid family leave requirements—and OMB has the
authority to exclude any federal employers from both the paid sick leave and paid family
leave requirements.

Who is a covered employee?

To be a “covered employee,” an individual must first be working for a “covered
employer” explained above. In general, an individual who is employed by a covered
employer is covered by both the paid sick leave and paid family leave; the definition of
“employee” is based in the Fair Labor Standards Act (FLSA) and is broad and intended
to capture most people. However, paid family leave has an additional requirement that
an individual has been employed by the employer for at least 30 days to qualify; if an
individual was laid off by their employer after March 1, 2020, had worked for that
employer for 30 of the 60 calendar days before being laid-off, and is re-hired by the
employer, then that employee qualifies as a covered employee even though upon their
rehire they have not been working for 30 days for the employer. Most federal employees
are excluded from the paid family leave, and OMB has the authority to exclude any
federal employees from both the paid sick leave and paid family leave.

How much paid sick leave are employees eligible to take?

For paid sick leave, employees are eligible to take up to 80 hours (two weeks) of paid
time, depending on the employee’s regular schedule, at 100% of the employee’s regular
rate of pay (up to $511 per day) due to quarantine/isolation order, health-care provider
guidance to self-quarantine, or seeking diagnosis for symptoms of COVID-19; the pay is
limited to 2/3 of the employee’s regular rate of pay (up to $200 per day) for caring for
someone who is isolated/quarantined and for taking care of a child due to a closure of
school or child care.

How much paid family leave are employees eligible to take?

For paid family leave, employees are eligible to take up to 10 additional weeks of paid
time at 2/3 of the employee’s regular rate of pay (up to $200 per day) solely to take care

1



of a minor child due to a closure of school or child care or the unavailability of a child
care provider.

What are the qualifying reasons for leave?

For paid sick leave:

Unable to work or telework due to

e The employee is covered by a quarantine or isolation order by a federal, state, or
local authority;

e The employee has been advised by a health care provider to self-quarantine due
to concerns over COVID-19;

e The employee is experiencing symptoms of COVID-19 and is seeking diagnosis;

e The employee is caring for an individual who is covered by a quarantine or
isolation order or who has been advised by a health care provider to self-
guarantine;

e The employee is caring for a son or daughter if, due to COVID-19, the school or
place of care is closed or if the child care provider is unavailable; or

e The employee is experiencing a “substantially similar condition” as specified by
HHS and DOL.

For paid family leave:

e The employee is unable to work or telework due to needing to care for a son or
daughter under 18 years of age because, due to COVID-19, the child’s school or
place of care is closed or the child’s child care provider is unavailable

Are there documentation requirements an employee must provide to prove
they are caring for an individual or child whose school or place of care is
closed?

If the need for paid family leave is foreseeable, an employee must provide the employer
with notice as soon as practicable; and an employer may require reasonable notice
procedures to receive paid sick leave. However, while DOL may clarify this through
guidelines or regulation, we do not read the Act to allow an employer to require any
documentation to prove the employee is caring for an individual or child.

When do these provisions go into effect?

According to DOL, they will go into effect on April 1 and will apply to leave taken
between April 1 and December 31, 2020.



